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THE INSTITUTES OF JUSTINIAN 

are divided into Four Books: — 

'V HK ITBST gives some general notions respecting the meaning of the words Justitia and Jus, and then 
proceeds to treat of Pebsons. 

THE SECOND treats of Things, of the Means op Acquiring Particulak Objects, of Successions to 
Deceased Pebsoits, of Legacies, and of Trusts, or Fidei commissa. 

THE THIED deals with the Inheritances of Intestates and other Universal Inheritance& It also 
treats of Obligations which arise either ex contractu or quasi ex contractu. 

THE FOURTH deals with Obligations which arise ex delicto or quasi ex delicto ; and with Actions. 



It may he seen from the above divimon thaty according to Rommi Jurisprvdence^ the laws of Rome related : — 

1. TO PERSONS. 2. TO THINGS. 3. TO ACTIONS. 



The Juiists charged with the composition of the Institutes were Tribonian, Theophilus, and Dobotheus. 



The Four Books of the Institutes are preceded by a Procemium, which serves as an Introduction, and which 
terminates with the following words : — " D. CP. XI calend. Decembris. D. Justiniano. PP. A* III. Cons." — (Given at 
Constantinople, on the eleventh day of the Calends of December, in the third consulate of the Emperor Justinian, 
ever August). 



Etcplanation of the eigne employed in these Tables : — 



O.L. ... ... ... Older Law. 

B.L. ... ... ... Byzantine Law. 



J.L Justinian's Law. 

N. Novelise. 



BOOK I.— TABLE I. 



Trr. I. — De Justitia et Jure. 



Tit. II. — ^De Jure natural!, gentium et civili. 



*' Ju8y the Lav ; JustUia, the wish to obserye the Jus ; Jtirisprudentia, the knowledge of the Jus." 



f 1. PXTBLIO. 1 
(Quod 9A 8ta. I q^o^ conriatit I In Saoerdotibua ]> Dig. 



tumreiRoma- 
ne spectat.) 



J 



In Sacrifl '^ 

, i. de Jnst. et Jare. 
In MagiBiratiboB J 

1. Union of Male and Female 



N.B. The Roman Poblic Law is only men- 
tioned here, as in the Institutes of Gaius, 
for memory's sake. 



1. NATURAL LAW. f 

(Quod natura omnia ! 2* Procreation and bringing up of Children 

animalia docuit.) I 

18. 



2. THE LAW OF 
NATIONS. 

(Quod naturalis ratio 
inter omnes homines 
oonstituit.) 



Legitimate self-defence 
^ 1. Slavery by captivity. 



2. Nearly all Contracts, with the exception of a 
few, such as Stipulation, which arises from 
the Civil Law. 
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S» The Rights of Property. 



Common to men as well as to all animals. 



N.B. Many commentators divide the Jus 
Oentium into Primary and Secondary law. 
The Primary law comprises such principles 
as arise from the very nature of man. The 
Secondary law owes its origin to the wants 
of social life, — usu exigente et hnmanis 
necessitatibus. 



2. PRIVATE ( 



8. CIVIL LAW. 

(Quod quisque 
populusipse sibi 
JUS constituit.) 

The Civil Law is 
either written or 
unwritten, — au t 
ex scripto, aut 
non ex soripto. 
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1. Laws. — A law is that which was enacted by the whole Roman people on its being proposed 

by a senatorian magistrate, as a consuL It was binding on all the people. 

2. Plebiboita. — A plebiscitum is that which was enacted in the comitia by the plebs on its being 

proposed by a plebeian magistrate, as a tribune. (The Lex Hortensia gives plebiscita the 
force of laws.) 

8. SsNATUS-CoNBULTA. — A senatus-consultum is that which the Senate commands or appoints. 

1. Mescripta, — Answers given by the Emperor to magistrates 
who requested his assistance in the decision of doubtful 
points (per epistolam constituit). 

2. Deertta. — Judicial sentences given by the Emperor (cognoscens 
decrevit). 

8. Edicta, — General laws spontaneously promulgated by the Em- 
peror, the Rescripta and Decreta being ordinarily personal. 



4. Imfxbial CoKanrnnoKS. \ 
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5. MaOISTEBIAL EDICfFB. / 

Rules or declarations of the 
magistrates on their enter- 
ing into office, by which they 
made known the principles ( 
by which they intended to 
be guided during their ad- 
ministration. This right of 
publishing edicts belongs to 
the ^ 



1. Prsstors. . 



Edictum annuum .. Given by the Pnetors on 

entering upon their office. 

„ perpetnum. . Ed. of Salvius Julianus. 

Edictum repentinum. 



2. Curule Ediles. 

8. Governors or Presidents in the Provinces who fulfilled the 
functions of Prsstors. 



6. Rbsponsa Pbudkntum. 

Decisions and advice of the 
Jurists, whom the Empe- 
rors had authorized to settle 
the law. 



' The Emperor Augustus was the first to allow certain jurists the 
privilege of being authorities with regard to the settling of 
the law. 

The Emperor Adrian decided that when the jurists were all of the 
same opinion their decisions should have the force of law. 

In Justinian's reign the Responsa Prudentum form the basis of 
all Roman legislation. (Digest.) 



2. CUBTOHABT or UNWBITTBir Law (quod usus comprobavit). The principal thing established by the 

unwritten law was the prohibition of gifts between husband and wife. 



c> 



Tit. m.- 



BOOK I.— TABLE H. 

-De Jure Personanim. Tit. IV. — De Ingenuis. Tit. V. — ^De Liberfcinis. 
Tit. VI. — Qui quibus ex causis manumittere non possunt. 
Tit. Vn. — De Lege Fusia Caninia sublata. 



" Persons may be divided either into Liberi and Servi, or into persons Sui Jv/ria and persons Alieni Jv/rUy 
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1. SERVI. 

(Mod are born 
slaves, or be- < 
come BO. Servi 
i]asciiiitar,aat 
fiunt.) 



^1. NASGUNTUB."! When the mother is a slave daring the whole^The child is, in this c ase, called Vema (bom in 
(Are bom slaves.) J period of her pregnancy / the master's hoase). 

^I. Bt the La.w of Nations (Jus Gentinm). — ^When a man is made a prisoner of war (not when 
made a prisoner bj pirates, or by brigands). 

1. Addictio (delivery of the person to a creditor by way of exeontion for 
a debt). O.L. 

2. Furtum manifestum (where a person is canght in the act of theffc). O.L. 
8. Defrauding the Revenue (where a person purposely avoids being inscribed 

in the tables of the Census). O.L. 
. 4. When a free woman has commerce with a] 
\ slave (denuntiante domino) I These causes of slavery were 

5. Condemnation to the Amphitheatre or to | abolished by Justinian, 
the mines J 

6. Ingratitude of an emancipated slave to-'| 
wards his master rThese canses of slavery were 

7. Fraud by an Ingenuus who allowed himself | maintained by Justinian, 
to be sold in order to share in the price J 



2. FIUNT. 
(Become slaves.) 






2. Bt thb Civil 
Law. 

In the seven 
following cases: 



a- INGENUI. 

(Men who are 
bom free, and * 
who have never 
ceased to be free.) 



I 

H 
OQ 



Begotten in lawful marriage (just» nnptia) con- f^l^^*' '^''^^^ J^^ ?T7''; 
tracted ") " ^® ijioerwni, 

' Lor between an Ingenuus and a Libertinus. 

Tof a free woman. 
Begotten inconcnbinage< of a slave, provided she were free when she conceived, or at any 

[^ time during her pregnancy. 



2. LIBERI, or 
FBEEDMEN. 



2. LIBERTINL 

(Those who havei 
been freed from 
a just servitude.) 
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01. That the master should have quiritary, ». e. complete ownership, over the "^ 
slave. O.L. 

{1. Vindicta. O.L. 
2. Census. O.L. 
8. Testamentum. O.L. 
4. In the face of the Church. B.L. 



8. The master was to be 20 years old. . *t Three con- r 1. A legitimate ground. 
]!r.B. Jastiniftn allowed a muter, at the age ditions in- 2. Approved by the 
of 14 years, to Mt his sUtc free by tes- S stead of! Cimncil. 

tament, witiioat aathorisatioD. ^^^ first 3. Enfranchisement by 

^4. The slave was to be 80 years old . . J two. L Vindicta. 
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Those whose eman- 
cipation was want- 
ing in one of the 
above requisites. 



fl. By letter. 

2. At table. 

3. In the presence of friends. 

4. In calling him "Son." 

5. By codicils. 

6. By suppression of the title of slave. 

7. By dotation. 

fhe had cruelly abandoned 
his slave. 







8. In order to punish the^ 



master when 






ft 



violated his pacts, 
pretended to enfran- 
chise his slave. 



3. Dedititii. — Those who during their slavery had been punished for a crime (Lex 

^lia Sentia). 

/ rl. A debtor was not allowed to manumit 

his slaves in fraud of creditors, ex- 



The power of manumis- 
sion was limited. . . . 



1. By the Lex ^lia 
Sentia . . , 



■J 



•s cept in the case of a necessary heir. 

I 2. Vide supra for the Dedititii and the 
I Cives Romani. 



n -D XV T I?...' r Imposing a limit on manumission by 
2.BytheLexFu8»J ''t«,^„,„t. This Uw wm abolished 

by Justinian. / 



Caninia 
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BOOK I.— TABLE m. 

Tit. Vni. — Db lis qui aui vel alieni jnrifl sunt Tit. IX — De Patria Potestate. Tit. X. — De Naptiia. 
Tit. XI. — De Adoptionibua. Tit. XII. — Quibua modis Joa Poteatatis solvitur. 



1. 80KB, 
FanouBD- 



I. ChildmbscotteBia 



. PobwlJ {U), NnbililT (18). 

' ~. When Uie qudilji ol aitiisn 
I, Whtrf iliB pmrti™ were wilbi 



pro rises in oliieh the otiierputj 

L Former meFTlftge Dot dinolved. 
. Vhm Ihnre eiieted cerliin i 

tettBtnotnnk. 
. BetwHn u *.iu1(«np ud hie 



3. JlmtBi^ efaOdni 



4. Aioptea ehildno (ill- 
nu jiirii). — Adop- 



AUwftl 


br.eith 


1 
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2.S 
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3. t 
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R^^J ^' ^^ 1°" of libera ud oloiliMi 



ft ttmfor the titlfl of wih 



(a) BeletiDDilup, u- r 1. C^sfioa, i 
oriirakiDdi; L ' &ai)iWUi 

leci-i'l. Bribe f><ber'inihieitimlmuTiuewitbt 
lli(llt J a. B; oblation to the Curia. 

^3. flj reaoriptof tboKoiperor. HoT.7*ikiidi 

1 1. Before Jot- fl. UaaeipBtlon of tbe AHA to the pflnon adopting him. 
tioian'e lime J i. Beroanoipatian of tbe child to hie r.tber. 
:odei oTJ Urti lAliiiFna, TbeflotiiiDuproeiHorUoriaUcdiii JnnCeado.bfwl 
loptiDtt. ] ntfttaarf : L n'e up tbo obild to tbe adoptiog pareot. 

!• "Juder Jiu-fDBolaralioor '■-' "■- »— ■— — -■- u—iw i. 



, Anonted 

(nuloiit).— Arroga- 



1. WOICBII. io Kuia UuM 4 1. Br eoempti' 



FBEEUSir, in Handplo . 
t. SLATES (cUt TaUs II.}. 




'Uah tbi bthar 

■ttpeettiiiij bf th« paftiN 



e oeee of the adoptjn; P^rtj b«rag ai 
B J (be lair of the p»ple. 

JTsta. The LibeniDBi oonld obIj be adopUi 
iUre declared that be adapted bhn 



'Pi 



Lpio BinaUi, uninterrapted bj the trioHitllUB) . 
Addietjon of iDeoWent dibton to their nvdilOR. O.L. 
JdwuipatioD ot obildren bj tbe falhir. 



;l*. The right o[ dabtermg U) 



ij vaj of repanlioa tea wi 



\s. Tbe right of klUlDe 'heia. If horn defomed. 
[e. FinaUT, eTerrthini the child had beloofed to hie Other. 
1. DnriBg the Bcpnblio, Ihii abaolnta power vai toabtalned in 
to be looked npsu ■« tbe eovareigD obief, inatrrai ol the ovi 



»e^ aU it! 



Ififht eieroiaa two kbide 
of power, wbioh were re- 
•tnolsd bj tb* EmpMon. 



f 

I 



Iri . The father nan no longer eell hii ohOdran, eioaptiiig at 
the ume of tbeir biitb {aaogalnolDnii), vidlDoaeeaof 
'■ ^,2K^'\ *■ HVl^To^ngtr the power ofHfe (Bid dBMhorertbem. 
penoiu. 1 j_ gj u^ uij longer tipoH them, 
i. He malt applj to the magittrate if he wiab to infliot ta 
..^«,..„ ...>,>.„, ...... 



rmerlT abeolnle, 
■ llnulrd br de.1 



1.1. Ai regarda pnpertj.-The 
" Thamaeler 

Themut« 
opon eqni 

[The older 






hm I Ai reaart-fTh* older Uw," that e 
' tbinriT^l bflong to the mi 

^ — 4..^. ^ enjoy a peoalinm, 



erjthioglheilarehi 
tor, but that the eU 






S. Br emanoipatloD 

i. Bj tba nahiral death of tbe flUubaiUiM. 

S. BjtbeohJU'iattwBliif oertalndignltlH 

I e. BrtliXx^orormediasapltiidemfnntlonri 
^7. B}th«su}oi, medl*,iirmiBlBao ' 



Old form. ^ 

a. Juljm.^ m^'e. 

1. ThalofthePatriniaM. J.L. 

t. That of CoDlul. S, 

3. TbatofVeetal. O.L. 

i. That of Placim dialil. O.L. 

G. Tbit ofPrBtoi or Fnaet. 

a. ThitofBitbop, &e, 

ofthtBII. 



BOOK I.— TABLE IV. 

Tit. XIII. — De Tutelis. Tit. XIV. — Qui Testamento Tutores dari poesunt. Tit. XV. — ^De Legitima Adgnatonim Tutela. 

Tit. XVI. — De Capitis Deminutione. Tit. XVII. — De Legitima Patronorum Tutela. 

Tit. XVIII.— De Legitima Parentium Tutela. Tit. XIX.— De Fiduciaria Tutela. 

Tit. XX. — De Atiliano Tutore et eo qui ex Lege Julia et Titia dabitur. Tit. XXI. — De Auctoritate Tutorum. 

Tit. XXII. — Quibus modis Tutela finitur. Tit. XXIII. — De Curationibus. 
Tit. XXIV. — De Satisdatione Tutorum vel Curatorum. Tit. XXV. — De Excusationibus Tutorum vel Curatorum. 

Tit. XXVI. — De suspectis Tutoiibus vel Curatoribus. 



1. XLTBTSfl JURIS (v»d« Table lU.). 

^1, WHO HAVE XEITHEB TUTOB NOR CURATOR (persona qa» nentrojare tenentnr). 
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'* Tutela est vis ao poteetaa in capite libero, ad tnendam eum qui propter etatemse defendereneqait, j are civili data aopermisaa." There are two dietinot periods in the 
tntelaffe: — 1. Until the child haa entered on his eiffhth year; until then the tutor represents the child, and manages its afiWirs. 2. From the beginning of the eighth year 
until the age of puberty, during which time the child may better its condition, but is not allowed to make it worse. The child must obtain ihe tutor's sanction. The tutor 
supplies what is wanting to complete the pupil's legal character. Note. — This Table must be read horizoutally and Terticaliy. 



Th« difftreni kindt 
qfTuielage. 



1. Testamentary 
Tutelage. 



2, Testamentary 
Tutelage con- 
firmed. 
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1. Of the Ag- 
nati. 
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2. Of Patrons 



3. Of Asoend 
ants. 



4. Fiduciary Tute- 
lage. 



5. Datite Tnte-/ 
l»ge. 



6. Optire Tutelage. 



Oftkoae mho aiay be under 
a Tutor, 



Legitimate children who 
hare become **sui pu- 
ns'* without " capitis 
deminutio." 



Legitimate children 
who have become 
" sui juris " by eman- 
oipation* 



FiliifamiliM who hare 
become "sui juris" 
without '* capitis de- 
minutio.'* 



Libertini 



Emancipated Filiifami* 
lias who have not at- 
tained the age of pu- 
berty. 

Emancipated Ffliifami- 
lias wno have not at- 
tained the age of pn- 
bertjr. 

1. Legitimate children 
who hare become " sui 
juris '* without ** capi- 
tis deminutio." 

2. Legitimate children 
who have become "sui 
juris " by emancipa- 
tion. 

3. Natural children be- 
gotten in concubinage. 

4. If atural children "spu- 
rii or Tulj^o concepu." 

6. Libertim. 



Qftkoeepereone who may he Tutore, 



Testamentary tutors are those with whom 
there is " testamentis faotio," and who are 
capable of holding a public office. 



In the case of 
testament'ry 
tutelage con- 
firmed, the 
appointment 
must be con- 
firmed by 
the magis- 



trate, ^he \ 
following 
may be testa- 
mentary tu- 
tors, or con- 
firmed testa- 
mentary tu- 
tors. 



^1. A Paterfamilias. 

2. A FiiiusFamilias. 

3. A Blaye (if his liberty were 

Siyen at the same time), 
inoe Jufttinian, a slave 
was freed bv the simple 
fact of his being m^ie 
tutor. 



The nearest Agnati 



4. The slave of another 
*' when he shall be made 
free." 

6. A madman, or person un- 
der the age of 25 years, 
—on his becoming of 
sound mind, or on his 
attaining his majority. 



Patrons, or their heirs, if the latter be not 
incapacitated from holding such a charge, 
as in the case of women or a minor of 25 
years. 

The Paterfiunilias who emancipated the child 
ander the age of puberty. 



The other male children who have attained 
the muority of 25 Tears, and who were 
under the power of the emancipator before 
his death. 

Ai Rome, dative tutors (tutores dativi) were 
those appointed by the ** Pnetor nrbanus." 
and by a majority of the tribunes of ine 
plebs (Lex Atilia) . In the provineee they 
were appointed by the *' Prsesides " under 
the " leges Julia et Titia." At a later pe- 
riod (under Claudiiu) they were named by 
the Consuls. This power was transferred by 
Antoninus Pius to the " Praetors," but with 
inquiry. Under Justinian, dative tutors were 
Uiose who were appointed b^ the special city 
magistrates, in those cases m which the pu- 
pil's fortune did not exceed 600 " solidi." 



When and horn the different kinde qf l ^^^r^J^^L *^ r w""T^--. 
tutelage were ^ietUuted. ^ \ ^^jfj^J^X/^^^rfit?^ 



Testamentary tutelage wss instituted when 
the paterfamilias had appointed, by tes- 
tament, one or more tutors for such of ' 
his children as remained under his power 
uxd had not attained the age of puberty. 



Ov THi Pvrii.. 



As regards the confirmed testamentary 
tutelage, the magistrate confirmed the 
testament of the father who appointed 
a tutor to his emancipated son. 



1. By nattiral 

death. 

2. By major capi- 
tis deminutio. 

8. By media cap. 

dem. 
4. By minima 

cap. dem. 
6. Conventio in 

manum. 
6. Puberty (14), 

Nubility (12). 



According to the law of the Twelve Ta- 
bles, the tutelage was conferred on the 
Agnati when the Paterfamilias died in- 
testate with regard to the nomination of ; 
a tutor. It was also conferred on the 
Agnati when the testamentary tutor was 
dMd. 

As those Libertini who had not attained 
the age of pnbertv had no Agnati, there 
oouloonly oe legal tuteli^^e of thepatron. 

The emancipator had rights similar to 
those of the patron. 



OvthbTvtob. 



1. By natural death. 

2. B^ msjor capitis de- 
minutio, or loss of 
liberty. 

3. By media cap. demu. 
or loss of rights of 
ci'ieenship. 

4. By minima eap.dem., 
or loss of family 
rights. (This only 
applies to the legal 
tutelage of the Ag- 
nati.) 

6. Excuse. 

6. Destitution. 

7. Remarriage of the 
mother or grand- 
mother tutoress.— 
J.L. 



EXCUSES COMMON TO TUTORS 
AND TO CURATORS. 



Fiduciary tutelage is but a sort of legal 
tutelage. 



N.B.— Tutelage and Caratorship 

public charges, which could not be 
avoided without giving a valid exctiso. 

1. The number of r At Rome.— Three. 
chil<1ren livine, < In Italy. — Four, 
or killed in battle [ The prorinoes.— Five 
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Cl, When there was no testamentary 
or no legal tutor. 

2. When the testamentary tutor 
could not enter upon his charge 
until the happening of a certain 
event. 

3. When the testamentary tutor 
excused himSelf from the bur- 
den of the tutelage, or when 
he had been removed on sus- 
picion. 



ft 
dnistration I ' 
e fiscal de-< 
aent. 1 



2. Administration 
of the 
partment 



3. Persons absent 
on the service of ( 
the State. 
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Of Curators and of those luder Curators. — Persons under 26 years of age can on that ground alone receive a curator, but they are 
not obliged to do so excepting in the three following eases, in which the adversary, the debtor, or the tutor, are obbliged to ask for 
a curator, if they wish to insure the validity of their suit, of their payment, or of their accounts, vis. : — 1. In lawsuits ; 2. When a 
debtor wishes to discharge a debt he owes to the adolescent ; 3. when the tutor wishes to settle his accounts with him. Curators 
may therefore (therein differing from tutors) be given " ad certam oausam." 



Different kinde of Curaiorehip, 



O/tkoee who mag be under a 
Curator. 



Qfthoee pereone who majf be 
Cfumiore. 



When and kow 

Curatorehipe mag be 

dHermined. 



1. Testamentary Caratorship confirmed 

2. Legal Caratorship of the Agnati 



3. Dative Caratorship 



4. Caratorship " Tentris nomine" 

5. „ ** ex Carboniano edioto" 
0. „ " Bonommabaentis"... 

7. „ " Bonorumdebitoris,qtii 

solvendonon est" 

8. ., "Hereditotisjacentis" 



9. There were also some curator- *> ^1^.^ 
ships ooaoarrent with tutorships i "'*^^ 



{Madmen and prodigals within the 
meaning of uie Pratorian law. 
{Madmen and prodigals within the 
meaning of the law of the 
Twelve Tables. 

1. The two classes above cited. 

2. The deaf, the domb, and the 
blind. 

3. Those mder 26 years of Me, 
when the oarstorriiip is obli- 
gatory. 

The names of these different kinds 
of caratorship explain suffi- 
ciently to whom they are ap- 
plied. 



All those who have no good ex- 
cuse to offer against their nomi- 
nation, and wno have not been 
put aside as " suspected." 

Curators, as well as tutors, are 
obliged to find security (" sa- 
tisdatio") excepting: — 

1. Testamentary curators and con- 
firmed testamentary curators. 

2. Where they have been appoint- 
ed upon inquiry. 

Tutors and curators may be re- 
moved as suspected when they 
do not faiihiully manage the 
pr<^rtv, or when they are 
men of bad conduct. 



All ouratorships end 
with the causes 
that led to their 
establishment. 



The Exchequer and 

the Treasury are 

united under ti^e 
Emperors. 

''Perpetual excuse 
during the absence 
and for the subee- 
quent year. Tem- 
porary with regard 
to those tutelages 
and curatonthips 
with which they 
were charged be« 
fore their absence. 

4. When invested f'^*"'V<>'^*y forms a 
J:«K m.»4.fr*r.iJ ^'^^^ excuse for 
JiSLp ^^ 1 future tutelages or 

P*»^"- L ouratorships? 

6. Lawsuit (with the papU or adult) en^ 
bracing the whole of the property, or 
suit for an inheritance. 

6. Three tutelagee or ouratorships, if im- 
solicited ; or even one tutebge or cura* 
torship, if it be a very oomphcated one. 

7. Poverty. 

8. Illness. Temporary excase. 

9. Ignorance, if the person be ineapable 
ofadministering. 

10. When the tutor or curator is named 
through enmity. 

11. Deadly enmity against the father of 
the pupil or adult, if no reconciliation 
has taken place. 

12. Being seventy years of age. 

13. Being a military person. 

14. The exercise of a liberal profession at 
Rome. 



BOOK n.— TABLE V. 



Tit. I. — ^De Divisione Kemm et Qualitate. 



Tit. IL — ^De Rebus Corporalilras et Inoorporalibns. 



o 



O 

B 
S 



1. Things oommon to all (Omniiim).— The 
to no one, and srerj nua maj m^oj 



» propettf in these thing! belongs I 2. Running water. 

them ....M I S. The sea and iu shores (qnatsnos hybemn* fladns maxiBras 



8. Pnblio things (popnfi Bomani).— Those which belong to the people, 
bat may be as«d and enjojed by all men 



rl. Air. 

h 

(. ezctirrit). 
rl. Ports. 
2. Boads 



rPnstorian. 
C Consular. 
S. Bivers. 

4. The use of only the banks of the xirflrs, iriueh belong to the 
proprietOTs of the adjaoent land. 

3. lUngs belonging to Corporate Bodies (UniTersitatis), t. #. those which H* US^JJ^^ 

U 



belong to a ourporation, and may be used by all its members 1 3 3^^ 

\. Knnios aeoording to f ^^o*^ thingjrwhich num has notyet got hold of, or which Jj; JS^^^^lJ^^eSSf 
hamaa ^T™"* ^{ h*^« e««P«l from him, or which Se has entirely aban.< f fX^A^T^tS^S S! ST^ 



t doned. 



4. Things bekmg- 
ing to no one ( 
(zes nnUias). 



2. VnOins bj the divine 
kw. 



1. 



cr»:— 



THINGS. 

(Whatersr is . 
the sabject of* 
a light, is a 
thing.) 



I 



O 

a 

M 

O 
& 



V 



L3. Islsnds formed in the 
4. Things oast away by their owner. 



1. The release of eaptiTes. 



8. Payment of the debts 
of the Chnzoh (N. 120). 



u r Are those pUee* in which a dead body had been buried. It is niiiuiassiy, n 
'< land is hAd in common, to obtain the oonsent of the co>proprieton be&ve 
C can boxy a body in it. 



; when 
one 



1. 

According to the 
Ancient Law, 
things in oar( 
patrimony 
were: — 



1. Maaeipi. 

(For the tradition of 
which maacipatioD, or, 
the other sulemn me> 
thods of law, were ne- 



.) 



Dedicated to the celratial Gods. — Since the 
blishment of Chriitianiry res sacne are those 

things which are solemnly consecrated to Ood W 1 i' mi.^ -.,«-w«* «# *<L. ..<w« 
thepontilft, with the aathorisation of the Bmp^ [^' fa «SF3r £.SJ ^^ 
ror. These things were inalienable. Howerer, ' ^^ mbimb. 

by a eonstitntion of the Bmperor Jnstiaian, con- 
secrated moTcables are made alienable for the 
following porposes :— 

2. BesBeH. "" 

^**'* C can bniy a body 

3. Bes San^ C* Are thoee which neque sacra, neqne profana sont^ sed 1 
ts» c conflnnata. (Ex, The walls and gates of Borne.) 

^^ An i>*.^;. {» t*»i* f^* Bnral ; for instance, land. 

1. An Pmdia m Italy | ^ ^rban j for instano;, a house. 

2. Serritudes over Pftsdia in the country. BsamfUt right of way, fte. 

3. BlaTCS. 

ri. Oxen. 

4. Animals tamed for the service of man J 2. Mules. 

(que dorso coUove domantur). 1 3. Horses. 

6. 



2. Kee]£ancipL 

(For which a simple 
traditi<m sufficed.) 



{t 



ifofo. — The consequence of the 
above dinsion, aeoording \ 
to the ancient law, 






"1. Things CorporeaL 

(Que tangi possunt, 
which have a physical 
eziAtence, which fsJl 
under Uie senses) 
They may be :— • 



FiliifhmiKas. — In eases of emanripation, or of delivering np of th« son to the penon whom 
he has injured. 

Fnsdia situated in the provinces. 

"Rlephsats, i*"»"*^fj and aQ "«<"»*'* ferss natnrs. 

AH servitudes excepting those over Pr»dia in the country in Itafy. 

That strangers could have no property in the eyes of the civfl law, for the Boman 
domain could only beloog to citisens, and they alone could empUrjr the solemn 
forms used in mancipation and in the ceasio injure. (Bx jnrs Quiritinm menm 
esseaio.) 

The necessity of having recourse to solemn fonns oonstitnted a drawbad even 
with respect to transactions between eitiseaa. 



fu 



2 



I2. 
.13. 



or nee manopu 
Moveable or immoveaUe. 
Italian or ProvindaL 



In the Institutes, I 
things m our* 

Sktnmony are 
videdinto— 



2. Things Incorporeal. 

(Qo« tanci non pos- 
sunt, which only exist 
by the law, and which 
cannot be perceived by J 
the senses. Herein sre/ 
comprised all those 
things which consist in 
rights, owe in jure con- 
sistnnt.) Theee rights 
may be divided into : — 



1. BealBi^its. 



< 



2. Servitudes, Beal or 



3. Personal 



(\. Ownership (I>ominium or Proprietas), to which posses sio n of the 
thing (possessio) is closely connected. We most distinguish in this 
poeseseio the *'nnda I>etentio," which implies only a fact (the 
aetention of a thing) from the legal possesaon, whioh implied not 
only a fhct, but an intention. 

ri. Urban servitadss. 

( 3. Bnral serritudes. 

1. Usufructtts. 

2. Usos. 

3. Habitatio. 

4. Use of labour sad services of slaves. 
^5. Use of the woric of animals 

4. Bmphrtensis. 
6. Superficies, 
ke. Bights of Pledge or Mortgage. 

1. Made Be, t. e.by deliveiy of the thing. 

2. Made Yerbis, t. «. in a prescribed form of solenm 
words. 

3. Made literis, «. e. resulting frmn a writing. 

4. Made Consensu, t. s. made only by the oonsent of 
thepartiea. 

2. Unnamed Omtraets. 

3. Pacts. 

4. Quasi-contracts. 

5. Delicto. 
1^6. Quasi-Delicta. 

NUe,—AM these Bights, real and personal, will be developed ia subsequent Tables, in the order in which they are 
treated ia the Institates. 



2. 



Persoaal Bights 
and Obligations, 
whioh arise from! 
the following 



1. 



Named 
tracts. 



Con. 



BOOK II.— TABLE VI, 

Vide Table V. Tit. I. — De Divisione Rerum et Qualitate. Tit. VI. — De UsucapionibuB et longi Temporis Poesessionibus. 



Z' 



REAL 
BIGHTS. 



1. 0WKBE8HIP, 

or 

DOMINIUM. 

(Ju ntendi, frn- 
endi et abatendi 
quatenoB jaiia 
rftiio patifear.) 






i 

I 



o 



8 

I 



/^ 



1. 

TheJasOtn- 
tiam. 



1. Bj OocTtpation •> 

(». «. the simple iThoee thiDgs which have no owner may be acquired br oeenpation. Sw, oommon 
Beizing of the f things; for instance, animals fens natone, birds, fishes, &o. 



thing). 



1. Aee§uhn, properlj so called 



2. Bj Accession 

(I. «. the extension 
oar prop^rtj re« 
ceires by the nnion^ 
of an acoessoiy ob-' 
ject (sccfssio oe- 
dat principali), 
three kmds) :« 



{t 



The firaits of oar lands. 
The produce of oar animals. 
The children of oar slares. 

{The proprietor of the bsnk on which the depodt 
takes place is the ^>er8on to profit by it. 
The Institutes mention the formation of aa 
island in a river, owing to the rirer changing 
its bed. ( Vidt Institates for explanation.) 

1. No difficaltv can arise where the spedfloator 
has modified his own materials. 



crease of our lands 
banks of a river. 



on 



3. /^teeifieoHon, or the action 
givmg a new form to mate 
rials. 



fi. at 
2. If' 



. the materials belong to another penoD. 
whom does the specified object belong to r 
(For explanation of this and other forms of 
accession, vide Institates.) 



8. By Tradition ^ 
((. «. the transfer 1 



of the possession 



a. 

The Civil 
Law. 



He who transfers the thing most be the owner of it ; he most have the capacity and 
of tbT objeoTfrom t ^^ intention of giving it. The receiver mast be willing to aoqoire the thing. 

one person to ano- I 
ther). J 

4. By the bona fid* possession of land with regard to the firaits which have been gathered. 

6. By the perception of the firaits by the Usafractaary or the User. 

^1. Civil possession* 

( 1. Pro emptors. 



2. A inst oaase of possession (for instance, 
where one is possessed of the thing) :~ < 



1. ByUsaoapion. < 



2. Pro donato. 

3. Pro dote. 

4. Pro solato. 

6. Pro derelioto. 

7. Pro legato. 
7. Prosno. 



3. Gh>od &ith ; as where the poraessor of the thing is in perfect ignorance of the vice 
of his acquisition, which springs firom a mistake of fact, and not from a wii«tmfc<i 
of law. 

4, Possession daring the period fixed by the law (calcnlated by days, and not by 
hours).— One sad two ^rears by the older law ; three, ten, twenty, thirty, and 
forty by the law of Justinian. 

6. That the thing mast neither be tainted with vice, noi st<den, nor sacred, 
fi, Animas domini. 

7. An owner capable of rerendicating tiie thing. 

2. By Mancipation.— (Fiire vritnesses, beddee thelabripens, were required. Solemn forms were used.) O.Ii. 

3. By Cessio in Jure.— (This was a flctitioos suit.) O.L. 



4. Br Adjudication.— There were three partioolar actions for 
dividing a thing x— 



{ 



6. By the Law, in five oasee :— 



1. Legatom per vindicationem. 

2. Legacies and donations causa mortis. 

O.L. 



2. Commiui dividendo. 

2. Famiii«B ereiscnndsB. 

3. Fininm regandarom. 
O.L. 

J.L. 



(This subject is closely << 3. Legatum per prteceptionem. 
connected with that of tes- 1 ^ J^^g^Xam eaducum. 



taments.) 



^6. Legatum ereptoriom. 



\ « 



"1. Belinqoishment or loss of the object. 

2. The withdrawal of the thing from commereiam. 

3. Bsoape, as in the case of a savage animal aoquired by ooonpaUoo. 
{ 4. Becapture of booty from an enemy. 

6. Usucapion by a third party. 
6. Cession or assignment. 
^7. Accession or specification for the benefit of a third party. 



2. SUBVITUDB8. 

3. SMPHTTBUSIS. 

4. 8UPEBFICIBS. 
6. BIGHTS OP PLEDQB OB OF MOBTGAOB. 



Fiif following Table. 



N, 



8 



BOOK II.— TABLE VII. 

Tit, III,— De Servitutibus. Trr. IV.— De Usufructu. Tit. Y.— De Usu et Habitatione. 



\ DoiairnTM (vUUTMbyi.), 



m 

P 
D 

I 

H 

CO 



1. Thejr are both 
real righto oyer 
the uung of 
■ome other 
penon. 



2. No one een 
eojoj ft lerTi. 
tuae over hi> 
own thing («e- 
mini ree sue 
lervit). 



I 



fl. In under- 
going lome- 
thing; or, 



'6 

d 



a.Inftbstftin- 
in^ from 
doing some- 
thing; hot, 



3. Never 
^ doing. 



m 



. There eoold 
be no Mrn- 
tnde oTer e 
lerTitnde (ter- 
Titos serritatiB 
esM non po- 
tert). 



S. Thej eaanot 
bepoaaeMed. 

(Jiro^«.->Withra. 
gard to thoae 
which oonaiat 
in nndergoiog 
aomething, a 

Saaai poaaea- 
on haa been 
allowed.) 



I 

I 

« 

1- 

82 

Iff 

|i 
is 

(Co 



1. Thej can onlj be exercised over immoreablea. 

a. Th^ mey oonaiat either in undergoing aomething, or in abstaining from doing aomething. 

3. Thej are oonsidered aa indivisible. 



I 
S 

.a 

I 

I 

t 
& 

Eh 



1. Servitodaa of Bnral 
Immoveablea. 

(In apeaking of 8ervi- 
tadea, one mnat under* 
atand bj the words^ 
Bnral Immoveeblea, 
the aoil itaelf, "quae 
in aolo conaiatnnt." 
Thev were rea manoipi 
hj the O.L. The prin- 
cipal kinda are i — 



1. IterCrigbtl 1. Iter, 
of pas- V2. Yia. 
■age). J 3. Aetna. 

2. Aqandnctoa. 
8. Acjuvhauatua. 

4. Bight of paatnrage or 
of watering cattle. 

5. Of burning lime. 

6. Bight of digging aftnd. 



1. According to^ 
the Older Law: 



1. These servi- 
tudes might be 
acquired overs 
particular 
things:— 



2. Bervitudea of Urban 
Immoveablea. 

(By Urban Immove- 
ftbfea ia meant aome 
building raised on the{ 
aoil in town or in the 
country. Theae aer- 
vitudea were rea nee 



) 



1. Oneria ferendi, which 
obligee the owner of 
the res aerviens to do 
aomething. 

2. Tifnii immittendi. 

3. 8ta]li-)Bedpiendi. 
oidii S Non recipiendi 

4. Alti. \ ToUendi. 
ua i Non tollendi. 

6. Luminum et ne lumi- 
ttiboa offioifttur. 



2. 



In Justinian's 

time: 
(The civil and 
the praetorian 
law were 

blended.) 



2. They are ez-/ 
tinguiahed by :^ 



maneipi bythe O.L. The 
principal kinda are :— 

^l. May be ezeroiaed over moveables aa well as over immoreablea. 

2. Always oonsiat in undergoing something. 

8. Are not all indivisible (for instanoe, Usaflractiia). 



1. By mancipation (rural se 
viiudes only). 

2. By oesdo m jure. 

3. By abjudication. 
> By the law. 
^1. By ^acts accompanied with 

quasi-tradition, and aome- 

tamea without quaai-tradi- 

tion. 
2. Lege— by teetament. 
8. By prescription or nauca- 

pion. 
^4. By abjudication. 

i. The loss of one of the things. 

2. By the same person's becoming owner of 
both things. 

3. By the same person's beooming owner of the 
remainder of uie proprietas and the aervitade. 

fl. For 2 years. 

2. For 10 years (between') 
persons present). 

3. For 20 Teara (between 
peraona aoaent). 



4. By 
user 



non- 



,|j.L. 



I-? I 



i 



1. Usufruct, properly so J g'o J 
called. 1 2m^ 



1. Uaufruct. Tit. lY. 

iJuaalieniarebuauten . 
li, f^nendi aalva rerum^ 
aubstantia. It may be 
divided into :— ) 



2. Quaai-Uanfrnct. 
(By virtue of a aena- 
tua-oonaultttm paaaed 
during the time of 
Auguatua. which per-y 
mitted a kind of Usu-S 
fructus over those 
things the use of which 
necessitated their con- 
summation.) 



1. By paote and stipulations. 

2. By legacy. 

3. By adjumcation. 

4. In certain caaes, by the law. 
6. According to the older law. Usufruct could never be 

acquired by the use of the thing. Jurists disagree as to 
whether the acquisition of the right of Usnfruotus by use 
is admitted by Justinian. Ten years' use for peraona pre- 
aent ; twenty for persons absent. 
NoU.—Bj the older law, uaufruct might be acquired :— 
1. By teatament ; 2. by ceaaio in jure ; 8. by a^jadication 
in the portioning out of landa. 

1. By thedeathoftheuaufruotuary. 

2. By deminutin capitis ^ O.L.- The three oa|i. d«n. 

of the usufructuary, y J.L. — Media et minima ci^. dem. 

3. By non-naer ( ?"V»« ? /**" '^^ "moveables. 7 j j, 
• ' "" "^"^ \ during 10 or 20 years for immoveables. } 

4. By cession to the person who had the nuda proprietas. 
6. By a ehan^fe in the substance of the thing. 

6. By consohdation. 

7. By prescription of the land by a third party. 
^8. Beaolntory condition or term. 



2- .j^"*'. ..... ^^, 1 ^ oonatituted and ia terminated by the same meana aa the uaufruct, only 

(The right of usteg the thing of another, } excepting that the use cannot be oonatituted by adjudication, or in a 
moduausus,sme£ructu.) J direct manner by the law. 



3. Bight of HaUtotion. Tit. V. : ^ 

(Waa not conaidered by the O.L. aa a rtoZ I ^ oonatituted and ia terminated in the aame manner as the uaufruct, 
right. Under Justinian it waa considered > excepting that the right of habitation cannot be lost by non-user, or by 
aa a daily advantage acquired day by day. | the minima capitia deminutio 
Justinian permitted this ri|^t to be let.) J 

4. Bight to the services of Slaves Qua opera- \ Is constituted andis tranaferable like the right of habitotion. It may farther 
rum servi) :— J be aasigned to heirs, and by the latter during the life of the aUve. 

6. Bight to the labour of Animala.— (Like the right to the aerricea of slaves.) 




(Bights given over a thing by way\ 
of aeconty for a debt. The cre- 
ditor could :— ) 



2. Be paid out of the proceeda before all other 
creditora. 

3. Have a right of action, in order to guarantee 
his two arst righto, against any person with- 
holding the thing. 



This right could 
sJone amongst 
real righto t>e ' 
constituted by 
a simple pact. 



2. THINGS PEB80NAL AND OBLIGATIONS (aWe Table Xn.). 



mi|>ht be ac- 1 2. Judgment, 
quired over parti-< 3. Tradition, 
cular things, by :— | 4. Law. 

^6. Pact (already mentioned). 
2. Waa determined by the same causes as above cited 
for other real righto. Further, by payment, or by 
any other mode of extinguishing the debt. 



BOOK n.— TABLE VHI. 

Tit. VII. — ^De Donationibus. Tit. VIII. — Quibus alienare licet, vel non. 

Tit. IX. — Per quae Personas cuique acquiritur. 



OF DOKATIOKS. 

(A "Donatio'* ii a tnas- 
ution of propo rt y made 
oat of Moeioiitj (dono 
datio). Property can only 
be aoqnired by donation 
OTor a nartionlar thing, in 
cases of donatio "mortis 
oansi."— Tbrne are two 
kinds of donatiMis :) 

tit. vn. 



1. DONATION " MOBTIB 
CAUSA/' 

(Which is oonditional on 
the decease of the donor, 
or eyen of a third person : ^ 
it is reTocable at the will 
of the donor. Donations 
*'oans& mortis" may be 
either nttpenriee or r09o- 
kKtory. A donation " mor- 
tis oaosA"— ) 



1. Besembles a Legacy— 



I 



2. Differs from a Legacy— 



S. DONATION 
VIVOS." 



"INTEB 



< 



(Without "mortis oaos4.") 



'l. In that it is rsToeable. 

2. In that it may only be made or receired by those who can make, or 
by those who can receive, a legacy. 

8. In that it has to be paid ont of the real effects. 

4. In that the heir, by yirtne of the " lex Faloidia," can haTO the legacies 
reduced. 

6. In that it is capable of receiving an increase. 

^6. In that it transfers die property by itself on the death of the donor. 

' 1. In that it requires to be accepted by the donee daring the donor^s 
lifetime. 

2. In tiiat it becomes realized by the simple fact of the donor's death. 

3. In that regard is had to the capacity to receive of the person to whom 
the gift is made only at the time of the death, and not, as in the case 
of legacies, also at Uie time of the disposition. 

4. In that it can transfer a resolatory property to the donee daring tiie 
lifetime of the donor, which never happens in the case of legacies. 

The giver disposes at once and irrevocably of that which forms the o^'ect of his liberality. The distinctive 
feature of donations ** inter vivos " is the irrevooabilitr of the gift, excepting in the case of ingratitude 
on the part of the donee, and in the single case of a onild's being unexpect^ly bom to a "patronas" 
who had given the totality, or a quota, of his property away to his " libertus. 

Donations " ante nuptias" were, however, always oonditionaL Unimr JiuHnian, tiiis donation was called 
" propter nuptias," it was made before the marriage, for all gifts between husband and wife were pro- 
hiMtedbythekw. (Ffu<s Table I.— Unwritten Law.) 

1. Verbis. 

Literis. 

3. Consensu. 

4. Sine insinuations in some oases, and also in the 



8mto§ Ju§tmia»*§ Hm», dwiations may be mad< 



1 



case of the gift of a sum under 600 solidi 



Of those who may, 
and of tiiose who 
may not, alienate. 

TIT. vin. 



1. OF THOSB PERSONS 
WHO. ALTHOUGH 

OWNBB9, HAT NOT 
ALIBNATB. 



1. Ths Husbavs- 



2. Th« PlTFIL— 



'1. Btfor« Juttinia»'» <<flM, could not alienate immoveables situated in Italy, 
forming part of his wife's dowry, without the consent of the latter. Further, 
oouH not mortgage them, even with her consent. 

Since Jutthdan't time, he can neither sell nor subject them to a hypotheoa, 
even with his wife's oonsent. 

r Could not alienate anything without his tutoz^s permission. {Vide the Institutes 
C as to different easee relating to pupils.) 



2. PBBSONS WHO, WITH- ) 1. Tsa Cbxditob may sell the thing given him as a pledge. 
OUT BBINa 0WNBB8, } 2. Tutobb and Cubazobs may, with the magistrate's permission, alienate certain of the pupil's 



M'' 



Through whom we 
may acqnire. 

TIT. EK. 



MAT ALIBNATB. 



1. BT OUBSBLVBS. 



I 



effects. 



2. BT OUB 
LIAS. 



<*!. CoflTMM 



FILIIFAMI.^ 



2. 



Bat we may not acquire their " castrense," " quasi 
oastreose," or ** adventitium peculiums." (The 
Pecnlinm consists in a certain amount of property 
distinct firom the patrimony held in conunon.) 
There were several Idnds of Peculium, vis. : — 



.. Bveiything acquired by the son 
in setting out upon, or ac- 
quired daring, military ser- 

Cattrifue... Things which the filiusflunilias 
receives f^om the munificence 
of the prince in the exercise 
of certain civil ftinctions. 

8. AdvenHHum ... All thines acquired by the son| 

but which do not proceed 
fh>m the father. 

4. Fn^tetUimm Things which come to the son 

as part of his father's pro- 
pertv. The father had the 
usuxruct over this peculium. 



8. BT SLAVBS. 



The property acquired by the slave of several masters is divided in proportion to the rights etch master 
has over him. As to those slaves over whom we have the right of usuDruet, we may acquire through 
them all those things which they obtain by their indnstiy. 



4. BT WOMBN IN MANU MABITI. 
6. BT FBBB MBN IN MANCIFIO. 

6. BT FBBB MBN, whom we possess bona fide as slaves. 

7. THB SLAVES OF OTHBBS who are bona fide in oar poasession. 

8. THB SLAVBS OF OTHBBS, bat of whom we have only the user. 
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1 
1 

S 

a 

I 

! 

3 



1. FAOTIO TBSTA-' 
MBNTIB. 

(Whioh oompriBM 
the power of mak* 
ing » will And that 
of reoeiTing oreo- 
qoiring for one's 
self, or for tome 
other penon, bj 
the will of ano- 
ther. Hndnotthii 
power:—) 



1. ThoM who were not fethera of Ihmilies. O.L. 

8. Filii-flunilinram with regard to the " oaatrense pecoUam/' before the times of the Brnperors Augastne, Nerra, and Trajan. 

5. Filii-fiNulianun with regard to the ** qoaai'oaatrense peonlinm" before the days of Justinian. 

) 4. Madmen, persons nnder the age of pabertj, prodigals, deaf and dnmb persons, though thej be " sni joris " ; in a word, all those 
who were incapable of making a wilL 

6. Boman eitisens oaptiTes in the power of the enemj, althoogh thej sabsequently retnm. 
6. Blares, strangers (peregrini), &o. 

'1 Calatis oomitiia et in TT^* former will ean hn made at two periods in the year in an assembly of the **oomitia onriata." 



2. THB BIFFBB- 
Eirr KINDS OF 
TB8TAMBNT 
(these were) .— 



proeinota 



S. Frs»toxiaa Testament.' 



3. THB IN&riTU- 
TIONOFHBIB8. 



t Testaments " in prooineta " are made in the preeenoe of the army equipped and under arms (procinctns 
est expeditns et armatus ezeroitua). 

r The whole of the patrimony (res maocipi) was sold by the testator with the for- (\. The testator. 

malittes of maneipation to a buyer, who in the inoention was the Aiture 2. Fire witnesses. (Boman 
2. Per JBs et Libram,] inheritor himself, tmt who, in later timee, was a third party, intorreningJ oitisens who had attained 
O.L., by whioh— ] as a pure matter of form only. The usnfroot was reserred to the testator.] the h^ of puberty.) 

The formal deolaration of his wishes made by the testator was called 3. A Libripens. 
•* nnncupatio." The necessary parties to a will of this kind were— L.4. The Smptor-fiundia. 

Beeognised by the Pr»tor. It is made by the testator without the assistance of the " Libripens " and the 
" Bmptor-familisB," but in the presence of seven witnesses, who each had to affix his seal. In the begin- 
ning, the Pr»tor did not giro the inheritance properly so odled, but only the " bonorum possessio." 

4. Testamentum tripar- f 1. Uno oontextn ; all the formalities must be accomplished immediately, and without interruption. 

(Thus named beeanse I ^* BcTcn witnesses are required, to whom the testator hands over the will, whioh is written either by himself 
i» ««l.^^r^/«2«i« *Z\ o' ^7 some other person ; in the latter case it requires to be subscribed by the writer. Bight witnesses 
JUr?UftXu?^l "•"•o«-«7tftl5^Sutordo« not know ho;^ writ.. 

tions. J.L.Threeoondi- 1 3. The signaturee of the witnesses, called *' subscriptiones,*' when the will is open. " Signicula," <. e. the 
tions are necessary :— ) v> seals, when the will is closed. 

With the exception of the cases enumerated abore, 
2 ounces, or ^ made \ , called sextrans. 



^1. Mar be made heirs all those who hare flKrtio testamentis with the testator, 
all Bomans, and their slaree for them, hare *' faotio testamentis." 



2. A testator may appoint one heir or sereral ; but whether he appoint one or sereral, they 

musthare the wnde of the inheri ' "' -i----^ — * . 

intestate. The '< hereditas " was c 
twelre equal pftrts, called ou n ces-- 



must hare the wnde of the inheritance, for no one can die partly testate and partly . 
intestate. The "hereditas" was called by the Bomans '*as,^' and was divided into\ 



s 


» 


A 


>f 




•1 


quatraas. 


4 


»» 


A 


i> 




>■ 


triens. 


6 


>f 


A 


f> 




M 


senus. 


8 


ft 


A 


»f 




•> 


bes. 


e 


M 


A 


If 




f» 


dodrans. 
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»f 


\% 


»f 




» 


dezcrans. 
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»• 


H 


»f 


U 


«> 


deunx. 



8. The heir 



S VTrnm «-- / !• Pure. 

1. May !)•— ^2 Bub conditione. 

{3. Bx certo tempore. 
4. Ad certum tempos. An institution made from, or to, a certain period, vras considered as unwritten 
(pro superraono). We must not confound it with an institution " sub conditione." 

ri. y ecessarii.— Slaves instituted heirs by their masters, at whose death they became free, and necessarily heirs. 
4. Instituted heirs J 2. Bui et necessaiii. — 5«», because the flliifamilias during the lifetime of their father are considered as proprietors of 
•re dirided into : 1 the family fortune ; and ntcettarU, because by the older Law they became heirs, even as the slaves. 
LS. Bxtranei, or strangers. — Those who are not under the power of the testator. 



4. BZHBBBDATIO 

(or, the disinhe- 
riting of hairs). 

5. BUBBTITUTlOir 

(Conditional on 
another institution 



I if^- y^ «.«^._ / 1. Nominatim (by name). 
1. May be made- { , Oollectirely (inter ceteros). 

ri. ~ 

disin- J 2. 

U. 



2. May be 

herited. 



Living children. 

Posthumous children, properly so called. 

Postumi Velieiani. 

Quaai-postumi YeUeiani. 

1. Ordinary Substitution.— Ck)nditional institution in case those persons who are instituted heirs should refuse or should be incapa- 
citated from accepting. The number of substitutions is unlimited. 

2. Pupillary Substitution. — ^The son's testament made by the father, as accessory to his own. 

oi an heb, on which I 3* Bxemplary, or Quasi- Pupillary, Subttitntion.— Is that which allows ascendants to substitute other persons in the place of those who. 



it depends.) 



6. INTALIDATIOir 

(A will may be in- 
▼alidated when it 



being under the age of puber^ and deprived of reason, should die without becoming sane. 

1. lojustum, or noo jure fiMtum, i. «. inraUd from the beginning. 

{1. By the unexpected arrival or agnation of a suns heres, who would neither hare been 
iastitnted heir nor lecally disinherited. 
2. By the making of a subsequent testament capable of giving an heir to the teetator. 
3. By a legal revocation of the will by the testator, without his making another in its stead. 
8. Initam,<. «. when the testator suffers a capitis deminutio. 
4. Destitutum, i, s. abandoned, by no one entering on the inheritance. 



6. Inoffici* 
osnm. 



Becti qui- 
dem factum 
( non autem 
ex officio 
pietatis. 



A testament 
mar be at- 
) taokedasin 
officious — 



The aetioni relating to luooesBion are 



-{I 



1. Br the children of the ascendants ; brothers and sisters in the order in which they would hare 

been called to succeed had no will been made. 

2. The will ceases to be " inofficious" when the heir of the blood has (^' ^"? v^*. ^" **"?• 
received the portion secured to him by the hiw (Lex Falcidia). , ASJf'Ju " T*" V? r 
This share is increased by Justinian, and when the heir has not/ '; t^',i t ^ * t r * 
receired the whole of his sh«re. he is only endUod to claim the] J^^^IZZA^l^Wltl 
residue. The will cannot be attacked by the heir- [^' ^^^ of the Wood. 

J 



Hereditatis petitio. 
Familia erciacuoda. 
Querela inofficiosi testamenti, 



These actions are peculiar to testamentary successions. 
(For explanation, vid* "Actions.") 
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/ 



»» 



LEGACIES. 

LegAtmn ett donatio 
qnadMii % dafimcto r«- 
nota. 

A tegMj oaif oonftn 
the ngbt of property, 
of lervitiide, or of real 
righto, differing therein 
from the inatitntion of 
am heir, which ha« for 
objeot the pasiingof the 
Jnridieel "Prraona" 
of the deeeeaed on to 
the person inatituted 
heir. 

A l^gMT is, in law, im- 
posed Dj the testator 
on the inteatate heir, 
thereby differing (be- 
fore Justinian's time) 
from a fldei-oommissa. 
Jn ftiwiati aiw^lgf matfil 
the two. 

Legaoics maj he ex- 
amined relattrely— 



1. To thefar dif. 
ferent kinds. 



1 Per Tindiea. f ^° ^^^<i^ ^^ testator says to the legatee,—" Capito," " samtto." or only " Do," " lego, 
donem < The testator can only give in tiiis way thin^ over which he has the " dominium ex jure Qoiritinm," 

t both at the time of his death and i^ the tmie of the making of his testament. 

S Per Damna- ( ^ ^^^^^ ^^ testator says to the legatee, ** H«res meus, damnas esto dare, dato, fadfco," eto. (Ulp. 
'tionem i ***• xxiv. S» ^) 

C All things susceptible of being left as legaoiea may be disposed of by this method. 



3. Sinendi modo 



■{ 



4. Per Pneoep-, 
tionem. 



In which the testator aays to the legatee, *' Hnres meus, damnas esto sinere Lnoium Titium sumeire 

illam rem sibique habere." (Gains, si. 209.) 
The legatee can acquire the property in the thing by taking possession of the thing left to him. 

In which the testator tdls the legatee to take the objeot beforehand. 

H^.S. — ill! the differences between these four classes have disappeared, after having been modified 
by the sen. cons. Neronianom, by the constitutions of Constantine II., Constantiua, and Con- 
stans. Dissatisfied with the fusion of legaciea, Justinian assimilated them to the *'fidei- 



with 
which owed their 



V 



"Fidei-oommissa" 
underwent the fol- 
lowing modifiea- 
tions: — 



commtsaa," wnicn owed tneur origin to a desire on the part of the Boman dtisens to be 
generous towards persons with whom they had not *' faotio testamentis." — Vid* Tit. XIII. 

<1. Before the sen. oons. "Treballianum"; stipulations "empt» et yendittt 
hereditatis." 

2. According to the sen. oons. Trebellianum ; direct actions for and against the 
*' fidei-commissaria." 

3. According to the sen. oons. Pegasianum ; stipulations " partis et pro pvte.*' 

4. Under Justinian; direct actions (sen. oonsulta Trebellianum and Pegaaiannm 
amalgamated). The usual forms of fldei-commissa are : — Peto— toIo — rogo— 
man<u>— fidei tuo oommitto, etc. (Tit. XXIV.) ; and one mar dispose by 
" fidei-oommiasa," not only of the same objects that one might hare willed 
away according to the older law, " per damnationem," but, aeain, one may 
charge the fidei>commiaearia to give a different thing from toat which one 
might have reoeired as a legacy or as a " fidei-oommiasa.** 

II. Things, in their nature objects of oommetoe, whether they be oorporeal or incorporeal, present or 
future. 
2. The property of another person ; in whidi case the heir is obliged to repurchase it, and give it to the 
3. Propertr belonging to the testator, but whidh he beBeved to belong to some other person, etc. For 
examplee eiife Institutes. 

*K. ^ki'^L^* (.!• Things which are not, in their nature, objects of commerce. 
tS a Lg^. P* ^'^^ ^'^^^ already belong to the legatee, &o.~F<ils Institutes. 

to^wbom'theT y^'^^ *^" ^^^ bequeath to those with whom one has faction of testament. Justinian, howsTer, allowed unoertain persons 
may be madef J ^ ^ instituted legatees, and to reoeiTO legacies or fldei-oonunissa, but not the testamentaxy tutelage. 



2. To their 

JMt. 



ob- 



/. 



4. To the causes 
of their rero- 
cation and of 
their transla- 
tion. Legacies 
maybercToked 
or tran sferr ed. 
— Tn.XM. 



1. By the simple will of the tMtator, expressly or tacitly pronoonoed. 

2. By the ssle of the object, if the institution of the revocation aooompanies the sale. 

3. By transktion. . 

"^The " Lex Falcidia *' ihrther forbids 



4. If the legatee does not come forward to reoeiTe his Isgaey, &o. 



Nota.i 



a 

f>e away more than three- 
his 



' *'^tioSl*^ **°"} Conditio (Mudanacautio). 
6. To the motive 



V 



tator to 

fourths of his pzx>perty in legacies] 
consequently the heir must always 
possess, at the least, one-fourth of the 
propertr. This fourth goes by the 
name of the " Quarto Falcidia." 



for which ther > ^®'**' nomine legatnm— Needless diaposition, O. L. Talable under Justinian ; but differing from an ordinary oonditional 
are giren. J ^S*<7* ^ ^^^ t^* impossible or illegal condition is not supposed to be unwritten, but to annul the legacy. 



giren, 
7. To their mode. 



Modus. 



^l. Dies oedit-NAt the death of the testotor, if the legacy be *«pure." The Lex 
(the right tor Julia Poppaaa retarded the "dies cedk'^ until the day when the^ 
thmg is C testament was opened. Under Justinian the old law was in (oroe. 
I— J On the happening of the oonditiou, if the legacy be oonditional. 



8. To the 
of:— 



effect 



the 
fixed)- 



The principles of the '* dies 
oedit " rule the losses, the 
augmentations, and the 
diminutions of the be- 
queathed objects. 



2. Diesrenit(the 
thing may be 
demandea) — 



enters upon the in- 
if the 



1. When the heir 
heritance. 

2. When the term has expired, 

legacy be gi^sn after a term. 

3. On the fulfilment of the condition, if 
the legacy be giren on a oondition. 



The "dies oedit" 
exercises its in- 
fiuenceorer — 



^l. The choice of the persons by whom 
the legacy may be acquired. 

2. The things whioh form the object of 
, the legacy. 
\ 3. The asdsnmant of the right be- 

Sneatheo. 
e loss or the preswration of the 
bequeathed ri^t. 



OF CODICILS. 



Begnla Catoni- ^ All legacies which would have been iuTalid if the testator had died immediately after making his will 
ana, according V are invalid until such death j therefore, in order to asoertam the ralidity of a legacy, we must sup- 
. to which— J pose that the testator died as soon as he had made his will. 

1. A codicil is an act br whioh a person exprea ae e his last wishes, without employing, and with the intention of not employing, the solemBity 

of a teetametit. Codicils were introduced by Lentulns. 

2. Persons dying intestate may make oodicila ; but thoae who hare the capacity of making a will, are alone capable of making them. 

3. A " clauaula oodidUaris " was a elause inserted in a testament, proriding that if the testament were inralid it should take effeet as 

oodicila. 
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Tit. III. — ^De SenatuA-Consulto Tertulliano. Tit. IV. — ^De Senatus-Consulto Orphitiano. 
Tit. V. — De Successione Cognatoram. Tit. YL — ^De Gradibus Cognationis. Tit. VII. — ^De Sucoessione Libertomm. 

Tit. VIII. — De Assignatione Libertomm. Tit. IX. — ^De Bononim Possessionibus. 

Tit. X. — De Acquisitione per Arrogatdonem. Tit. XI. — De Eo cui Libertatis Causa bona addicontur. 
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1. Thej ara regnlAted ^the LsW' 



-t 



1. When the deoeMed dies without maldiiff a wilL 



1. DeToWed, 
before Joatin- 
ian't Novels 
118 aod 127— 



51 
. _ . 
When the will, being originally Talid, is either " ntptum" or beoomee nseleis. 
When nobodj oomee forward to inherit under the will, whioh ia ebendoned. 

II. Legitimate ehildreo of the flrat degree. 
2. Deaoendanta of malea of mnj degree. 
8. Deacendanta of females of uie aecond degree. 
4. Leeitimated children. 
6. Adoptive children. 



OF THE nrHEBIT. 
ANCES OF IN-I 
TESTATES. 



2. OntheAgnati. i 



4. Mothers (Sen.- 
Oona. Tertul- 
lienum, by 
whxdi):— • 



3. On the Gen- 
. tiles. O.L. 



^1. Collateral members of the family. 
2. The children of a aiater (althougn only *'oonsaDKuinea'*). 
S. An ascendant who haa emancipated one of hia children. 

^If bom of free parenta, a mother haTingN^ 
three children, or four if a freed< 
woman, might auoceed to her inteatate 
children. Under Theodosiua and 
Jaatmian a mother might aucceed to 
the inheritance of her only child, pro- 
Tided ahe had not neglected to ask for 
a tutor for such child, or for a new 
tutor ia the place of one who had 

>^ been remored or excused. 

^Children are reciprocally admitted to suc- 
ceed to their inteatate mothers in 
preference to ell the oonsanguinei 
and agnati of the defunct, and this 
whether ther (the children) are or 
are not under the power of some 

^ other person. 

j We hare no fixed rules on this sutgeot. 



J.L. 



6.Cbildr«n(8en. 
Cona. Orphi< 
tianum, by< 
which) :— > 



The inheritance is di- 
vided among the ag- 
nati, **per capita," 
and not "per stiinpes.'* 
Justinian ordered that 
the sueoesaion should 
not pass to a second 
order until the flrat 
order was completely 
exhausted. 



2. BeTolves, 
since the 
NoTeb 118 and 
127— 



brothers and sisters. 
To the other collaterals. 



not. 
descendants. 



^l. On the children or desoendants, without distinction of sex or degree, and whether emancipated or 
2. On the ascendants alone ; but when there are brothers or sisters of the whole blood, or their descei 
the auooeaaion ia ahared by them and the aacendanta. 

ri. Consancnineoua or uterine "1 Thia third order was introduced by the prators so as 

8. On the Cog- J brothers and sisters. t to offer a last reeouroe to those relationa who, 

nati. 1 r owing to the rigour of the civil law, would other- 

J wise haTe been exolnded from the sneoeesion. 



The Biffht of Bnooession to. 
Free<unen was goremed^ 
bypaitieular rulss:— 



/ 



1. By the Law of the Twelve Tables, aeeording to which they were") 1. Bui heredee. 

succeeded by their— J 2. Patrons and their childreii. 

2. By the Praetorian law. 

$. By the laws of Justinian. Justinian retnma to the law of the Twelve Tables, and regulates the 
suoce8«ion to fteedmen on an almoat aimilar footing with that of ihB law of the auoceaaion to the Ingenui. 

g^t. VIII.) A " patronna " may aasign his fireedman to any one of his children, who will then succeed 
all his rights over such f^eedman. 



POSSESSIOHES 
BOirOSVM. 

The right introduced by 
the pnetors of suc- 
ceeding to the entirety of 
rights left by the defunct, 
and also that of repre- 
senting him. SuoeosBion 
according to the Jus 
Omtium (two kinds). 



1. TsstatOb 



C Contra Tabulaa.— Children passed over in the testament. 

C Becnndom Tabulae.— By virtue of a testament sealed with seven seals. 



1. B^ore Justinian's time 
eight kinds pos. bon. i 



2. Ab IntesUto./ 



Justinian 
with— 



did away 



OTHE B MET HODS 
OF UmVEBSAL 
SUCCESSION. 



/ n. " Unde liberi," to the " sui heredes " and those eaDed with them. 

2. ** Unde legitimi," to those who by law would be the heira of the deceased. 

3. ** Unde decem persona," given to ten persons in preference to a stranger, who. after 
having acquired the deceased in mandpio when he waa flitn«fmmiiiM^ hM emancipated 
him and become hia flotitioua patron. 

4. " Unde cognati,** given to the neareat relationa. 
6. " Tum quem ex familia," given apparently to the patrona *'agnati." 

6. " Unde patronna patronave." Apparently reeerved to the patrons and patrona of the 
patron, and also to their deacendanta or aacendanta. 

7. '* Unde vir et uxor." Given to the aurvivor of the spousee, when the mairiage had 
lasted until the death of the de oqjus. 

8. " Unde cognati mannmissoris.** Given to the patrons *' oognatt" 

1. The " pos ses s i o bonorum unde decem personas," because in his time the mancipation of 
the filiusfamiliaa waa always supposed to be made " contracta fiducia." 

l\ "uSe'pS)™*^'**^" V'SSl*"* ^^^ ^^'^ *^*~* "***^** **' powewion as 

\ v^4. "Unde cognati manumissoris.'* J "***■■• 

2. By Addiction, in order to rive freedom to slaves (who are freed by their mastei^s testament) when the instituted heir will not aoeept oi 

the inheritance. (Tit. XL) 
8. By Sale '* in maau" of the goods of an insolvable debtor. *) 

4. Br Sneoeesion to the estate of a fireewoman who has become a slave by virtue of the Sen.-Cons. [> Abolished by Justinian. (Tit. XH.) 

fist degree. The ikther and mother. 
2nd „ The grandfather aod graad- 
mother. 
Ldrd „ The great-grandfatlier, Ac. 
flat degree. The aons and daughters. 
2. Bjr descending (inferior -{ 2ad „ The grandson and gxand* 
k line). V. . . . - 

2. (^Qaterally (the nearest oognatus being of the second degree). 



The Degrees of Belation. 
ship may be computed. 
(Tit. VI.) :- 



1. In a direct Une, by count- 
ing either above or below 
parents of the first de- 
gree. 



1. By ascending (superiors 
line). I , 



daughters, &c. 



13 



BOOK m.— TABLE XH. 

Tit. XIIL — ^De Obligationibufl. Tit. XIY. — Qtdbus Modis Re contrahitar Obligatio. 

Tit. XV. — De Verborum Obligatione. Tit. XVI. — ^De Duobns Reia Stipulandi et FromittendL 

Tit. XVII. — De Stipulatione Servorum. Tit. XVIII. — De DlTisione Stipulationum. 

Tit. XIX. — ^De Inutilibus Stipalationibns. Tit. XX. — De Fidejussoribus. Tit. XXI. — De Literaram Obligatione. 

Tit. XXII. — ^De Consensu Obligatione. Tit. XXIII. — De Emptione et VeDditione. 

Tit. XXIV.— De Locatione et Conductione. Tit. XXV.— De Societate. Tit. XXVL— De Mandate. 

Tit. XXVII. — De Obligationibus quad ex Oontracta. Tit. XXVIII. — ^Fer qnas Fersonas nobis Obligatio adquiritar. 

Tit. XXIX— Quibus Modis Obligatio toUitur. 



r 



1. OOflTSAOTS. 



1. Thelr^ 
effeot.S 



< 



Be. (TxtXIV.) l^^ pi^^ 

^l. Jurats operatomm promiitio liberti. 
8. Dotia dietio, in some ipeoiml eaaes. 

r When there are ■efenloo-itipnletort and aereral oo-promiiaora, tiie 
effect of aooh a atipalation la to render eaeh of the oo-atipnla>tora 
creditor for the whole, and reciproca JlT, e ach of the oo-promiaaora 
debtor for the aame amount {viae Tit JSTvI.). A alaTe may atipalate 
for and on aoooont of hia maater. 

ri. JndiciaL 
2. The gronnda on which thej J 2. Fmtorian. 
are entered into :— | 3. ConTentionaL 

LC Comaaou, i, a. both pnatoriaa iad jodieiaL 
8. Their object. 

4. The peraona by which \ ^ madm 

6. The peraona for whom / ^ nwae. 

6. The manner in which they are made. 

7. The time in which, or for which, th^ am made. 

8. Their conditiona. 

9. The atipolation which gaaraateea an eniragement entered into bya third 
peraon la called a fldejuaaio (Bx. Surety to a oreditor.— Tit. XX^. A 
fldejnaaor haa three adTantacea :— 1. Benefloium diviaionia. 2. Benefleiom 
oedendamm aotionnm. 3. Benefloium ordinia. 



2. Verbal, or 
made with ao- 
l*mn worda— 
Yerbia. 
(Tit. XV.) 



< 



3. Btipulatlona, . 
according to — ^ 



^ 



PERSONAL 
BIGHTS or 
OBLIOATIOirS. 

(An OblifcatioB ia 
*' juria Tinonlnm, quo 
neceaaitate adatrin> 
fCimur alicqjaa aol-^ 
▼end» rei aecnndnm 
noatna oivitatia ju- 
ra." Obligationa 
may be Ciril or Pne- 
tonaui according to 
the origin of the ac- 
tion which givea 
them their binding 
foroe. Obligationa 
•riaing firom :— ) 



8. Written — Li- 

teria. 

(Tit. XXI.) 



ri. Noi 
^2. Chi] 

I -»3 



Nomina tranacriptitia. 

Chirographnm.— After a delay in naing the exception ** non numerats peenaiaB." 8 yeara O.L. 
yeara J.L. 

^1. Contract of aale (Tit. XXII.), by which one of the partiea binda himaelf todeliTer to, or to 

procure a thing for, the other oontraotiag part^. who, on hia part, agreea to pay for it. 
2. Contract of letting to hire. A contract by whion one of the contraotins partiea binda himaelf 
to iJlow the other party to uae or eqjoy aome thing, during a fixed period, or to do aomeUiing 
for anch other party, for a certain oonaideration. Xoeo/or— letter. Conduetor—hixm, 



, By mere con- 
aent — Solo 
conaentu. < 
(Tit. XXIL) < 



3. Contract of Partner- 
ahip (Tit. XXV.). 
(Partnerahip ia a con- 
tract by which the par- 
tiea agree to put tneir 
wealth or theirindnatry < 
in common, in order to 
ahare the gaina or the 
loeaea whion may reault 
therefrom. Twoxinda:) 



1. AUcnjna nego- 
tiationia. 



2. Totomm 
nornm. 



bo- 



4. Contract of Mandate. f 1. 

(By which a peraon gratuitoualy,and J 8. 
out of friendahip, undertook — ** 
honeat and Talid commiaaion. 

. formed in Atc modea 



•MUKuiiaiy, muvL i «. 

undertook an\ 3. 

tmiaaion. It ia I 4. 

:-) 1 6. 



1. Bydheormoreofthepartnerarenonncing 
the partnerahip. 

2. By the death of a partner. 

3. By a general conflacation of all the pro- 
perty of a partner, i. a. by the major or 
media capitia deminntio of anch partner. 

4. Byaceaaion, or bya forced aale, of the 
paitner'a gooda. 

6. By the completion of the tranaaction for 

wmch the putnerahip waa formed. 
6. By tiie time during which the partnerahip 
L waa to exiat having expired. 
Por the benefit of the mandatee. 
For the benefit of both the mandator and the mandatee. 
For the benefit of a third party^. 
For the benefit of the mandatee and a third party. 




«. -I 

ciaa. I 

dea. I 

faciaa. J 



Theae were exeonted pacta. 



For the benefit of the mandator and a third party. 

8. UNNAMED CON- f 1. Do ut dea. 
TBACTS. J 2. Do ut faciaa 

(Theae were all made ] 8. Faoio ut 
*<Be.>') L4.Faciout 

8, PACTS. r 1. Civil, i. a. joined to contracta. (Ex. Lex oommiaaaria— Addiotio in diem, Ac.) 

(Theae ware of three ^ 2. Legal or Imperial. (Bx. Bmphyteuaia, B.L. Donationa, J.L. Dowry, J.L., Ac.) 
khida 1—) 1 8. Pratorian. (Bx. PKcarium conatitnt. ju^nrandum, hypothecai Ac.) 

4. Q0ASI.CONTRACT8.'l 

1. Negotionun geatio. 1 

2. Tutela. } Analogooa to Contracta of Mandate. 

3. Curatdla. 

4. IndiTiaio hereditatia. 
S S. Joint ownerahip. 
' 6. Vicinage. 

7. Payment of the indebitum, analogoua to the Mntuum 

8. Adltio hereditatia, which, when it took place by " cretlo *' (Table Vm.), waa atmOar to oontrtota ** yerbia." 

9. latia conteaUtio. O.L. 



which ariae, aa it were, 
from contracta. 
Obligationa ariaing, aa 
it were, out of contracta 
are those which, by oer- 
tain peculiar diapoai- 
tiona of the law, are aa 
binding on the partiea 
aa if they had entered 
into a regular contract. 



» Analogoua to Partnerahip. 



''1. If impoaedbythefj; BySS^Si'. 
!« AW!— i^j^ By acceplSation. 



BMftntMl diaaent. 
BPuerc 



TIT. XXVni.-By whom we may acquire ObUgationa (vidt Table Vin.). 

6. BPStterger (confuaio). 

6. By loaa of tne thing dae, &c. 

1. By agreement of diaaolntioB. 7. Byoatb. 

2. By tnnd, 8. For want of oonaideration. 
2. If impoeed by the J 3. By error. 9. By the Lex Cirda. 

Prastozian Law i— \ 4. By violence, 10. „ 8enat.-Con8ult.Maaedon{anum. 

6. By judgment. 11. „ „ TrebelIianum,Ae. 

6. By eompenaation. 12. „ „ Velleiannm. 



TIT. XXIX.- Obligationa may be. 
diaaolTed— n 
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BOOK IV.— TABLE XHI. 

Tit. L — De Obligationibus quae ex Delicto nascontur. Tit. IL — ^De Yi Bonoram raptorum. 

Tit. IIL — ^De Lege Aqiiilia. 
Tit. IV. — De Injuriis. Trr. V. — De Obligationibus quae qnasi ex Delicto nascnntur. 



L 



1. PUBLIC, which may give a right of action to every citizen. 



g 



1. EX DELICTO. 

(Delicta were 

wrong and illegal 
acts, to procure ^ 
repaiation, for 
which the law pro- 
Tided a ipeoial 
action. Two kinds 
of delicta — ) 



2. PBIVATB. 

(Which give 
a right of ac- 
tion to certain 
particular per- 
sons only.) 



1. Manifeetaniy in which them's 



1. FUBTUX. < 



penalty inflicted is payment 
of four times the value of 
the thing stolen. 

2. Neo manifestum, in which 
the penalty inflicted is pay- 
ment of double the value of 
the thing stolen. ^ 



> 



|i 

«8 "- ( 

no o 
o5 



I. Furtum oonoeptnm. 



8. 
4. 



if 



»> 



»f 



oblatnm. 
prohibitum, 
non ezhibitnm. 



These gave 
birth 'to dif- 
ferent kinds 
of actions. 



2. Rafhtk. 



( 



f Where a person forcibly takes a thing belonging to another. In this case there is 
a peculiar kind of action called ** Yi Bonorum raptorum/' by which, if brought 
■. within a year after the robbery, four times the value of the thing stolen may be 
I recovered ; but if brought after the expiration of a year, the single value of 
I the thing can alone be recovered. 



8. Dajcnxjx. 

(Punished 
by the Lex< 
Aquilia. 
Tit. III.) 



The first head of the Lex Aquilia treats of the 
wrongful (injuria) killing of the slave, or of 
the four-footod beast (peoudum numero) of 
another 



Horses, 

Mules, 

Sheep, 

Swine, 

Goats, 

Oxen, &c. 



The wrongdoer was 
obliged to pay the 
greatest value of the 
thing during the 
preceding year. 



2. QUASI EX DE- 
LICTO. 



The second head of the Lex Aquilia relates to adstipulators who have freed their 
debtors by acceptilation, and thus fraudulently extinguished the stipulator's claim 
against such debtors. 

The third head of the Lex Aquilia relates to all wrongful injury caused by the 
destruction of things other than slaves, and those quadrupeds whose nature 
it is to feed in flocks and herds. 

1. Si judex litem suam fecerit 

2. Si dejectum effnsum aliquid est 
8. Positum aut snspensum habet. 

4. Quasi delictum. Where damage or loss, through theft, occurs in a ship, inn, or stable. 



1 



a. For Iha tripla n 



t. For qqadrnpl* nlna .. 



laeptL O.L. 



■ .' 



il 
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BOOK rV.— TABLE XIV (continued). 



^1. BoDtt Fid«i Aetioni. 
(Which give the judge 
the power of rnlinf^, not 
aooording^ to therij^ar' 
of the oiril law. but 
cording to eqtiti^.) 



With TCgmrd to the 
powers giren to 
the judge. 



f^ 




1. FaiailiflB erotsenndtt. 
Commani dividendo. 
PrastoriptJe Terbis. 
PeUdo hereditada. J.L. 
OommodAti. 
DepoaitL 

Ex itipolata. 

Bz matao. 

Bx diotione dotie, O.L. 

Ex opersnun prominlone. 

Bz teetamento. 



7. Plgneratitift. 

8. Empti TenditL 

9. Looati condaoti. 

10. Bmphyteatrioaria. 

11. Pro Booio. 

12. Mendati. 

6. Reoeptitia, O.L. 

7. Jadioati. 

8. Legis Aqailia. 

9. Bepensi. 

10. Condictio oerti ez Uteris. 



13. Negotiomm geetonim. 

14. Tatel». 

16. Negotionutt gMtoram jlUUb eone. 

16. Fidooia. O.L. 

17. Bei ozoriflB. O.L. 

18. Bz Btipulata de dote. J.L. 

11. Oondiotio ez lege. 

12. Ooudictio indebitL 

13. Oondiotio sine causa dsta. 

14. Oondiotio ob tarpem caoaam. 

15. Oondiotio fartiva. 



8. Arbitnyy. 
(In which the judge 
ma^ determine what 
satisfaction the defend- 
ant mast gite to the« 
J plaintiff, andaoqoitthe 
brmer when he has 
giren the prescribed 
, satisfaction.) 



1. BeaL 



2. Fenonal. 



fl. OiTil. 

12. Pratorian. 

1. Qnod metus causa. 

2. De dolo malo. 

8. De eo qnod certo loco. 
4. Ad ezhibendam. 



6. Actions arising firom interdicts {J; ^Wto^.' 
0^ s. sausxBcnon.; t.3. Mized. Finiom regnndorosu 

With regwd to the") Actions in which sometimes the whole, sometimes less than the whole, of what is doe is obtained. Bz. Action " de Peculio«" in which the 
totality of what is j debtor may enjoy the priTilege called " beneflcinm competentisB." 

^** ^ r 1. Direct actions, i. «. brought against a person bound by some act of his own. 

With regard to con- f \' 3°**^ J^*.°" 

tracts made br ^r-/ 2. Indirect actions, i. «. those which do not result from the act of the person against whom ^* -B^^^oi^'"^ 

sons "alien! juris." ] they are brooght. The Protors allowed siz indirect actions against the Paterfamilias i 

(Tit. YII.) I which remit from contracts entered into with his sons or with his slaTce. They are : — 



( 



3. Institoria. 

4. Tribntoria. 
6. Depeonlio. 

6. DemremTerso. 



8. 
NomU actions. 

9. 
With regard to their, 
duration. 



With 



10. f 

1th regard to their J 
transmission to 1 
heirs. | 



r 1 . Aiising from the wrongful act of a Filiusfamilias, or of a slaye. 

t 2. Arising from damage <K>ne by animals (action de panperie. Tit. IX.). 

■P . I / Oiril actions before the latter empire, i. c. actions derired from the law, from a senatus-oonaultum, fh>m imperial oonsti- 

rerpevuai. -^ tutions, or from any other souroe of the oiril law. 

Temporaiy.-— Usually lasting but one year. Temporary actions were actions deriTcd flrom a prastorian edict. 

ni_-«|.._ / In the time of Justinian the term perpetual no longer had its former meaning ; it was applied to trentinary actions, or 

irenonaiy. ^ actions which could not be brought after a lapse of thirty, and in some cases of forty, years. 

Traaamiaaible to and againat heirs.— All actions excepting those that are not transmissible. 



2. 

S. 



2. Not transmissible 



fl m u •_ / !• When they result firom adstipnlations. 

1 1. To heirs { j. Action of'* Injuriarum." 

I « A <*.;«.« ii«s». / !• Arising from " sponsio." 
t*- ^S»^^ *»•"■ \2. Penal Ind mixed actions. 



lltixDiriBion. 



12thI>irision. 



18Ui Dirision. 



14th Division. 



r 1. Place : in the city of Bome, or within the first milestone round it. 
Legitima Jndioia. < 2. Litigants ; Boman citixens. 

tS. Tried by a single Boman judge. 
Judicia Imperio eontinentia.— All the other " judida." 



{ 

{1 T« T«. / 1. All ciril m 
^•^•^""•i 2. Fictitious 
2. In Factum.— All other 

r 1. pireotaa, i, «. established for the enforcement of some particular right. 



1. All ciril actions. 

prstorian actions, 
pmtoriau actions. 



2. Utiles, i. a. eztended to an unforeseen but analogous case. 

1. Direct, qua sua ri ac potestate Talent. 

'1. Actio Publidana, directa et contraria. 

2. „ Pauliana et Flariana. 

3. „ Bectiliaaa (emptori bonorum). 

4. „ Ekorriani (posaessori bonorum). 
6. A ftaw •• actionss utiles." 



2. Fictitious. 



1. An action may be brought by 
any person whose rights hare 
been assailed. He may be re- 

}>reeented in such action by the 
bllowing persons, who may] 
bring such action in their own j 
proper names :— 

{Vide Tit. X.) 



1. A Tutor. 



2. A (hirator. 



3. A Procurator. 



According to the Older Law, at the time of the "Legis Aotiones,' 
could represent another, excepting in three oases :— 



»» 



no 



i.jLP^T.LL C^' Propopulo. 
person 1 2^ 



t s. 



Under the system of *'FormulB,*' the representation of litigants became more^ w. 
general, and the following persons were permitted to represent others :— | 4. 

1 6! 



2. The litigants were bound to 
gi?e security to each other. 
(Vids Tit. XL) 



1. In Beal Ac* 
tions. 



2. In Personal 
Actions. 



Pro libertete. 
C3. Pro tutela. 

Loquitores. 

Procuratores. 
8. Defensores. 

Tutores. 

Curatores. 
6. Oognitores. 

Under the last period of the Boman legal system, the period of " Eztraordinaria Judicia," the 
" Oognitores " were done away with, and the cuatom of repreaen t ation became atill more general. 

fl. On the PlaintiiTa side :— Oautio de rato (if he were represented by a procurator). 

1. De dolo. 

2. De persequendo 8erT0,resti- 
tuendopretio. [The Oautio JudicatumfDe re judicata. 

3. KempupQliaalTsmfore. O.L. I aolri originallr ae- < De re defendenda. 

4. Jndicatum aolri (when he pleaded/ cured three objecta : { De dolo malo. 
in peraon). O.L. I At a later period two fPro sua tantnm per- 

5. Jndicatum aohi (when he was I objects onlr were< sona. 
represented by a procurator). v> secured by ft: — t^^o litis nstimatione 

"l. On the PlaintiiTs side'i— Oautio de rato (if he were repreeented by a procurator). 

^In the action iudicati. 
„ „ depensia 
Oautio judioatnmsolri. O.L. ^ „ „ de moribus mulieris. 



2. On the Defendant's 
side : — Oautio— 



2, On the Defendsni 
side:— 



•.{»• 



»• 






I 2. Oautio jndicatum solri :— By tiie procurator " absentis.' 



against him " qui deoozerat.' 
against a suspected heir. 



•3. Oautio de rato :— By the " defensor.' 



1 
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BOOK IV-— TABLE XV. 

Tit. Xin.— De Exceptionibus. Tit. XIY.— De Eeplicationibus. Tit. XV.— De Interdictia 

Tit. XVL — De Poena temere litigantiaiiL 
Tit. XVIL— De Officio Judiois. Tit. XVIIL— De publicis Judiciis. 



TIT. XV, 

OF INTERDICTS. 

(Interdicto were oertaiD formnln by 
which the Pnetor ordered or for- 
bade lomethiog to be done. They 
were only mi^e in special oaaee. 
They ouiy be divided into :— ) 



TIT. XVL and TIT. XVIL 

OF THE OFFICE OF THE 
JUDGE. 

(A judge must jodge aooordioff to 
the Benatiu-oonsnlta, the consttta- 
tion, and customary usage. He is 
also empowered to punish those 
persons who engage recklessly in 
lawBaits.) 

TIT. xvm. 
PUBLIC PBOSECUTIOHS 

(Are criminal charges which the 
law allows any oitisen to institute 
against any one who has been guilty 
of a crime, in order that the punish- 
ment attached by the law to such 
crime may be inflicted. Public pro- 
secutions may bo :— ) 



TIT. Xm. XIV. 

OF THE MEANS OF DE- 
FENDING AN ACTION. 



1. Perpetual .. 

2. Peremptory 



{ 



< 



1. EXOSPTIOKS 

Were equitable restric- 
tions introduced by the 
PrsBtors to oppose to^ 
the order to condemn, 

S'Tcn to the lodge in 
le " Intentio.^' These 
were:— > 



3. Temporary or Dilatory 



< 



1. Doli. 

2. Paoti couTenti. 
Non numerat« peouni«. (These were also temporaxy.) 

^ 1. Nisi bonus oesseric. 

2. 

3. 

1. By reason of time ...' 4. 






CognitorisB. 

Pacti ad tempus. 

Bel residutt. \r\T 

Litia dividua. ) "-^ 

Proouratorin. 

In id quod facere potest. 



.2. By reason of the person... Procaratoria. 



2. BEPUCATIOVS , 



{ 



1. PfiOHIBITOBY 



2. BE8TITUT0BY 



8. BXHIBITOBY 




4. Jnrem. 

6. In personam. 

a T- ;... y doli malL 

6. In JUS ^ ^^ ^^^^ g^„^ 

,7. In factum (too numerous to be cited). 

Are allegations added to the formulcB for the purpose of resolTingand destroying the effect of an excep- 
tion : they are exceptions put forward against an exception. Pnplioatio u a aonble replication, Ac. 

1. Uti possidetis. 

2. Utrubi. 

3. De mortno inf<prendo. 

4. De itinere aotuqoe prirato. 
6. De aqua cstiTs. 

6. De aqua quotidiana.. 

7. Defonte. 

8. De rivis. 

9. De cloaeis. 

10. De mi^ando. 

11. De arboribus cadendia. 
,12. De quis noyi nuntiatione. 

Quorum bonorum. 

Quod legatoruffl. 

SaWianum. 

Unde vi. 

Quod Ti aut dam. 

De precario. 

QuckL frandandi 



De homine libero exhibendo. 
De liberie exhibendis. 
De eo cnjns libertate agitur. 
De tabuhs exhibendis. 
De liberto exhibendo. 



1. AdipisoendsB possessionia 



4. WITH BEGABD 
TO POSSBSSIOK J 
ONLY ^ 



2. Betinends posaesaionis .... 

3. BecuperandcB posseasionis 

4. Dnplioia « 



1. Qnonim bononim. 

2. Quod legatorum. 

3. BalTianum. 

4. PossesBorinm. 
6. Seotorium. 



ff. SIMPLE 



f 1. Unde Ti. 

« 2. De dandestina posaesaione. 
, 8. De precario. 

1. Qaem fundnm. 

2. Quam hereditatem. 

3. Quern Qsomfroctum. 



' 1. Uti posaidetaa. 

2. Utrubi. 

3. De superfioiebns. 
. 4. De rivis. 
( 6. De fonte. 

6. De oloacis. 

7. De aqua estiva. 

8. De a^ua quotidiana. 

^8. De itinere actuque priTato* 



O. DJ.SairliJS • *) 

6. DOUBLE i These afford but little intareat 



^1. Judidom calumnia. 
2. ta oontrarium* 



1. AOAIK8T 



»> 



THE J 3. Loss of the action. O.L. 



CLAIMANT \ 4. Various punishments. J.L. 

6. Ju^urandum oalumni». 
6. Bestipulatio. 

, 1. Spousio. 
2. AGAINST THE DE- j 2. JuBJurandnm calmnnia. 

PENDANT ] 3. Infamy. 

4. Condemnation to pay double. 



fEe 

nnest for J Tempore, 
day. I Loco. 
LCausa. 



*- „N 



1. CAPITAL 



1. Lex Julia nu^estatis. (Crime of high treaaon.) 



2. NOT CAPITAL 



12 

II 

sS 



2. 
3. 

4. 

6. 

6. 

7. 

8. 

9, 
10. 
11. 
12. 



u 
»» 
»t 
ft 
t* 
»» 
»» 
f* 
*f 
»» 



„ de adulteris. 

Corndia de 8icariis. (Assassins.) 

Pompeia de pMriddiis. ( Parriddss.) 

Cornelia de ialsis. (Forgery.) 

Julia de ri publica sen privata. (Violence, with or without arms.) 
,. de pecnlatu. (Bobbers of public money.) 

Fabia de pla^ariis. (Keeping a free man in irons, or selling him as a slaye.) 

Julia de ambitu. (Illegal methoda of seeking offices.) 
repetundarum. (Bribery.) 

de annona. (Combinations to heighten the price of provinons.) 
de reaiduia, (Bendering incompme aocouat of, or misapplying, pubUo monies. ) 



It 
»» 



THE END. 



\^ 



*»'7 i*' 
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